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Credit Union Administration has rea-
son to believe that one or more credi-
tors engaged in a pattern or practice of 
discouraging or denying applications in 
violation of the act or this part, the 
agency shall refer the matter to the 
Attorney General. Furthermore, the 
agency may refer a matter to the At-
torney General if the agency has rea-
son to believe that one or more credi-
tors violated section 701(a) of the act. 

(4) On referral, or whenever the At-
torney General has reason to believe 
that one or more creditors engaged in a 
pattern or practice in violation of the 
act or this regulation, the Attorney 
General may bring a civil action for 
such relief as may be appropriate, in-
cluding actual and punitive damages 
and injunctive relief. 

(5) If the Board, the Comptroller of 
the Currency, the Federal Deposit In-
surance Corporation, the Office of 
Thrift Supervision, or the National 
Credit Union Administration has rea-
son to believe (as a result of a con-
sumer complaint, conducting a con-
sumer compliance examination, or oth-
erwise) that a violation of the act or 
this part has occurred which is also a 
violation of the Fair Housing Act, and 
the matter is not referred to the Attor-
ney General, the agency shall notify: 

(i) The Secretary of Housing and 
Urban Development; and 

(ii) The applicant that the Secretary 
of Housing and Urban Development has 
been notified and that remedies for the 
violation may be available under the 
Fair Housing Act. 

(c) Failure of compliance. A creditor’s 
failure to comply with §§ 202.6(b)(6), 
202.9, 202.10, 202.12 or 202.13 is not a vio-
lation if it results from an inadvertent 
error. On discovering an error under 
§§ 202.9 and 202.10, the creditor shall 
correct it as soon as possible. If a cred-
itor inadvertently obtains the moni-
toring information regarding the race 
or national origin and sex of the appli-
cant in a dwelling-related transaction 
not overed by § 202.13, the creditor may 
act on and retain the application with-
out violating the regulation. 

[Reg. B, 50 FR 48026, Nov. 20, 1985, as amend-
ed at 54 FR 53539, Dec. 29, 1989; 58 FR 65662, 
Dec. 16, 1993]

§ 202.15 Incentives for self-testing and 
self-correction. 

(a) General rules—(1) Voluntary self-
testing and correction. The report or re-
sults of the self-test that a creditor 
voluntarily conducts (or authorizes) 
are privileged as provided in this sec-
tion. Data collection required by law or 
by any governmental authority is not a 
voluntary self-test. 

(2) Corrective action required. The 
privilege in this section applies only if 
the creditor has taken or is taking ap-
propriate corrective action. 

(3) Other privileges. The privilege cre-
ated by this section does not preclude 
the assertion of any other privilege 
that may also apply. 

(b) Self-test defined—(1) Definition. A 
self-test is any program, practice, or 
study that: 

(i) Is designed and used specifically 
to determine the extent or effective-
ness of a creditor’s compliance with 
the act or this regulation; and 

(ii) Creates data or factual informa-
tion that is not available and cannot be 
derived from loan or application files 
or other records related to credit trans-
actions. 

(2) Types of information privileged. The 
privilege under this section applies to 
the report or results of the self-test, 
data or factual information created by 
the self-test, and any analysis, opin-
ions, and conclusions pertaining to the 
self-test report or results. The privilege 
covers workpapers or draft documents 
as well as final documents. 

(3) Types of information not privileged. 
The privilege under this section does 
not apply to: 

(i) Information about whether a cred-
itor conducted a self-test, the method-
ology used or the scope of the self-test, 
the time period covered by the self-
test, or the dates it was conducted; or 

(ii) Loan and application files or 
other business records related to credit 
transactions, and information derived 
from such files and records, even if it 
has been aggregated, summarized, or 
reorganized to facilitate analysis. 

(c) Appropriate corrective action—(1) 
General requirement. For the privilege 
in this section to apply, appropriate 
corrective action is required when the 
self-test shows that it is more likely 
than not that a violation occurred, 
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even though no violation has been for-
mally adjudicated. 

(2) Determining the scope of appropriate 
corrective action. A creditor must take 
corrective action that is reasonably 
likely to remedy the cause and effect 
of a likely violation by: 

(i) Identifying the policies or prac-
tices that are the likely cause of the 
violation; and 

(ii) Assessing the extent and scope of 
any violation. 

(3) Types of relief. Appropriate correc-
tive action may include both prospec-
tive and remedial relief, except that to 
establish a privilege under this section: 

(i) A creditor is not required to pro-
vide remedial relief to a tester used in 
a self-test; 

(ii) A creditor is only required to pro-
vide remedial relief to an applicant 
identified by the self-test as one whose 
rights were more likely than not vio-
lated; and 

(iii) A creditor is not required to pro-
vide remedial relief to a particular ap-
plicant if the statute of limitations ap-
plicable to the violation expired before 
the creditor obtained the results of the 
self-test or the applicant is otherwise 
ineligible for such relief. 

(4) No admission of violation. Taking 
corrective action is not an admission 
that a violation occurred. 

(d)(1) Scope of privilege. The report or 
results of a privileged self-test may not 
be obtained or used: 

(i) By a government agency in any 
examination or investigation relating 
to compliance with the act or this reg-
ulation; or 

(ii) By a government agency or an ap-
plicant (including a prospective appli-
cant who alleges a violation of 
§ 202.5(a)) in any proceeding or civil ac-
tion in which a violation of the act or 
this regulation is alleged. 

(2) Loss of privilege. The report or re-
sults of a self-test are not privileged 
under paragraph (d)(1) of this section if 
the creditor or a person with lawful ac-
cess to the report or results): 

(i) Voluntarily discloses any part of 
the report or results, or any other in-
formation privileged under this sec-
tion, to an applicant or government 
agency or to the public; 

(ii) Discloses any part of the report 
or results, or any other information 

privileged under this section, as a de-
fense to charges that the creditor has 
violated the act or regulation; or 

(iii) Fails or is unable to produce 
written or recorded information about 
the self-test that is required to be re-
tained under § 202.12(b)(6) when the in-
formation is needed to determine 
whether the privilege applies. This 
paragraph does not limit any other 
penalty or remedy that may be avail-
able for a violation of § 202.12. 

(3) Limited use of privileged informa-
tion. Notwithstanding paragraph (d)(1) 
of this section, the self-test report or 
results and any other information priv-
ileged under this section may be ob-
tained and used by an applicant or gov-
ernment agency solely to determine a 
penalty or remedy after a violation of 
the act or this regulation has been ad-
judicated or admitted. Disclosures for 
this limited purpose may be used only 
for the particular proceeding in which 
the adjudication or admission was 
made. Information disclosed under this 
paragraph (d)(3) remains privileged 
under paragraph (d)(1) of this section. 

[62 FR 66419, Dec. 18, 1997]

§ 202.16 [Reserved]

§ 202.17 Requirements for electronic 
communication. 

(a) Definition. Electronic communica-
tion means a message transmitted elec-
tronically between a creditor and an 
applicant in a format that allows vis-
ual text to be displayed on equipment, 
for example, a personal computer mon-
itor. 

(b) General rule. In accordance with 
the Electronic Signatures in Global 
and National Commerce Act (the E-
Sign Act) (15 U.S.C. 7001 et seq.) and the 
rules of this part, a creditor may pro-
vide by electronic communication any 
disclosure required by this part to be in 
writing. Disclosures provided by elec-
tronic communication must be pro-
vided in a clear and conspicuous man-
ner and in a form the applicant may re-
tain. 

(c) When consent is required. For dis-
closures required by this part to be in 
writing, a creditor shall obtain an ap-
plicant’s affirmative consent in accord-
ance with the requirements of the E-
Sign Act. Disclosures under 
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